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Pollution Control Board

NoVeon,Inc. )
)

v. ) PCB91-17
) (PermitAppeal)

illinois Environmental )
ProtectionAgency )

MOTION FOR RECONSIDERATION AND ORAL ARGUMENT

Noveon,Inc. (“Noveon”), by its attorneysGardnerCarton& DouglasLLP, respectfully

submitsthis Motion for ReconsiderationoftheSeptember16,2004OpinionandOrderofthe

Illinois PollutionControlBoard(“Board”) regardingNoveon’sNPDESPermitAppeal. The

Board’sdecisionaddressedthreepermit limitationsandconditionsappealedby Noveon,on all of

whichtheBoardruledagainstNoveon. TheBoard’srulesgoverningmotionsfor reconsideration

allow theBoardto considerfactorssuchasnewevidence,a changein thelaw,oranyother

factorif amotionis timely filed with 35 daysafterthedateoftheBoard’sOpinionandOrder. Ii.

Adm. Code101.520,and101.902. NoveonsubmitsthismotionbecausetheOpinionrejecting

Noveon’spermit appealdid notproperlyinterpretorapplythe law in thisproceedingand

acceptedfactual errorsraisedby theIllinois EPA.

To assisttheBoardin understandingtheextensiverecordandNoveon’spositionsin the

PermitAppeal,Noveonrespectfullymovesfor oral argumenton themeritsofthe issuesraisedin

this motion. See35 Il. Adm. Code700. ThewastewaterproducedasaresultofNoveon’s

productionprocessis unique,andNoveon’sPermitAppealinvolvescomplicatedquestionsof

fact andlaw. Further,theBoardstatedin its Opinionthatit hasnotpreviouslyissuedan

interpretationof Section304.122(b)oftheBoard’srules,by which Illinois EPA seeksto impose

anammonialimitation.



Finally, NoveonrequeststhattheBoardissuecontemporaneousrulingson thismotion

andNoveon’spendingPetitionfor anAdjustedStandard,PCBAS 02-5,sothatNoveon

understandstheoutcomeoftheadjustedstandardproceedingbeforedecidingwhatstepsit needs

to taketo ensurecompliancewith all laws andrequirements.

I. Burden of Proof and Standard ofReview.

As aninitial matter,theburdenofproofimposeduponNoveonin thePermitAppealwas

inconsistentwith that setforth in theIllinois EnvironmentalProtectionAct (“Act”). TheBoard’s

decisioncitestheAct to concludethatNoveonhadto provethat apermitconditionwould violate

eithertheAct orBoardregulations.This is inaccurate,imposesaheavierburdenonNoveon,

andis different from thestatutoryrequirement,whichundertheAct requiresNoveonto show

that Illinois EPA’s decisionis againstthemanifestweightoftheevidence.See415 ILCS 5/40(a)

and41(a). Section3 9(b)oftheAct requiresIllinois EPAto showthatthepermit’s“termsand

conditionsarerequiredto accomplishthepurposesandprovisionsoftheAct.” 415 ILCS

5/39(b). Noveonhasmetits burdenofproving that,whereIllinois EPAmadetherequired

determination,Illinois EPA’s determinationwasagainstthemanifestweightoftheevidence.

Noveonhasshownthat, asamatterof law, Illinois EPA’sdecisionswith respectto

impositionofanammonialimitation, theneedfor toxicity testing,andseparationoftheoutfalls

arenot necessaryto accomplishthepurposesandprovisionsof theAct. With respectto

ammonia,Illinois EPA’s impositionofeffluentlimitationsthat arenot derivedfrom water

qualitycriteriamustbeauthorizedby andconsistentwith properlypromulgatedregulations.

Illinois EPA’s contortedreadingofthe Illinois regulationgoverningammoniain effluent

dischargesto certainwaterwaysis manifestlycontraryto thatregulation. Theammonia

limitation is notnecessaryto accomplishthepurposesoftheAct orBoardregulationsandmust
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be overturned.In addition,becauseanammonialimitation is notnecessaryorauthorized,

neitheris toxicitytestingnecessaryto accomplishthepurposesoftheAct, andIllinois EPA is on

recordin concurrencewith thisposition. Finally, asdiscussedin moredetail laterin SectionIII,

with respectto separationoftheoutfalls,Noveonhasalsomet theburdenofproofto showthat

Illinois EPA’s conclusionthat separationwasnecessaryto accomplishthepurposeoftheAct is

againstthemanifestweightofthe evidence.

II. An Ammonia Limit Is Not Necessaryto Accomplish the Purposesof theAct.

A. Estoppelin Application ofAmmoniaLimitation.

Throughoutthis proceeding,Noveonarguedthat it wasalong-standinginterpretationof

Illinois EPA thatno ammonialimitationwasrequiredforNoveon’sdischarge,andthis

interpretationwasreflectedin theIllinois EPA’s issuanceofNPDESpermitsfor a long spanof

yearswithout an ammoniaeffluent limitation. Thesepriorpermits arein therecord,andthey

constituteaffirmative actsthat, to theextentIllinois EPAnow claimsaconsistentpositionon the

applicationofSection304.122(b),aremisrepresentations.

TheOpinionstatesthat theAgencyhasconsistentlyinterpretedSection304.122(b)to

applyto facilities suchasNoveon,andconcludesthatNoveonhasnotproventheaffirmative act

constitutingamisrepresentationto thecontrary,which is requiredfor estoppel.Thisposition

entirely ignorestheAgency’saffirmative actionin 1977, whenit issueda draftpermitwith an

ammonialimitation andsubsequentlyremovedthat limitation from thepermit,aswell asthe

Agency’sactionin issuingnumerousprior permitsthat containedno ammonialimitation. The

Board’sconclusionwouldmeanthat thepermitissuedin 1978was issuedin violationofthe

Illinois EnvironmentalProtectionAct, because,then,asnow,theIllinois EPAcannotissuea

permitunlessthepermitrequiresthepermitteeto complywith all applicableregulations.The
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OpinionandOrderdoesnot addressthat, thoughNoveon’sdischargehasalwaysexceededthe

ammonialimitationof Section304.122(b),theAgencydid noteverinclude alimit for ammonia

basedon Section304.122(b)in thesepriorpermits. SeePetitioner’sExhibit 2 (1978Permit),

Exhibit 4 (1985Permit),andExhibit 5 (1986Permit). 1991 Tr. 70-72.

TheOpinionalsoassertsthatit is not the interpretationofSection304.122(a)and(b)by

theAgencythatis importantfor purposesofestoppel,butratherthat oftheBoard. TheBoard

statesthat it hasnotpreviouslyissuedaninterpretation.TheBoarddoesnot addressthat its

interpretationis quite clearlyderiveddirectlyfromtheinterpretationofRick PinneoofIllinois

EPA,who testifiedthatit washewho cameupwith factorssuchasCOD/BODratios andother

“things” to supporthis interpretation.Thesefactorsarenot reflectedanywherein aBoard

regulationoropinion,noraretheyderivedfrom anyIllinois EPA guidance.Theyaremadeup to

fit thecircumstancesofthis caseandarethereforearbitrary, capriciousandunreasonable.They

arenot necessaryto accomplishthepurposesandprovisionsoftheAct. To theextenttheBoard

is deferringto theAgencyandciting Mr. Pinneo’sinterpretation,it is theAgency’sconsistency

that is still at issuewith respectto estoppel.Further,theBoard’soriginalopinionsadopting

Section304.122(a)and(b) wereinterpretive,andarecontraryto Illinois EPA’snew

interpretationoftheseprovisionsasapplicableto Noveon.

TheOpinionstatesthatIllinois EPAwasjustified in changingits positionbecause

ammonialevelsfromNoveonincreased.But this increaseis aconsequenceofthedecisions

Noveonmadein relianceon Illinois EPA’sposition; that is, Noveonaddedto its facilities

becauseNoveonreliedon theIllinois EPA’sdocumentedpositionthat Section304.122did not

applyto its discharge.In addition,ammoniaeffluent levelsaresimplynotrelevantto the

determinationofwhetherSection304.122(a)or(b) applies. It is theuntreatedwasteloadthatis
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relevantforpurposesofdeterminingcalculationofpopulationequivalents,not theeffluent,and

thecalculationis basedon flow, BOD andTSS,not ammonia.See35 Il. Adm. Code301.345.

Noveonpresentedunrefutedevidencethatit investedsubstantialcapitalandlocatednew

productlinesattheHenry, Illinois facility afterathoroughreviewofregulatoryrequirements

andin relianceon theabsenceofan ammonialimit. TheOpinionstatesthatNoveondid not

presentany evidenceregardingrelianceon theIllinois EPA’sactions.Noveonin factpresented

extensivetestimonyfrom KenWillings thatNoveonreliedon theabsenceofan ammonia

limitation in any ofits priorNPDESpermits andbasedonthatrelianceexpandedtheHenryPlant

bybringingnewproductlinesto thefacility anddesigningandupgradingthewastewater

treatmentplantto ensurecontinuedcompliancewith he termsandconditionshistorically

imposedby theIllinois EPA in priorNPDESpermits,noneofwhichrequiredcompliancewith

Section304.122(b). 1991Tr. 71-72,76-80,105-06, 118-19. TheOpinion failedto considerthis

unrefutedevidence.

B. ApplicabilityofSection304.122(a)and (b), AmmoniaEffluent Limitations. r
In theOpinion’s discussionofthefactualbackgroundofthis matter,theBoardstatedthat

Bob MosherandTobyFrevertofIllinois EPAandKennethFennerofU.S.EPA concludedthat L

theammonialimitationsin Section304.122(b)mustbeincorporatedinto thepermit. This

statementappearedto bolsterthe conclusionthat Section304.122(b)wasapplicableto Noveon’s

discharge,notwithstandingthat it wascontraryto theclearlanguageoftheregulation.

Therecordshowsthatonly TobyFrevertreachedthisunexplainedconclusion.Mr.

Frevert’sconclusionwasreachedin acursorymemorandumwithoutanyapparentexamination

oftheregulationand contraryto its plainmeaning.TobyFrevert’smemorandumstatedthat

Section304.122(b)appliesto Noveonbecauseit is “industrial.” In fact,thefactorsconsidered
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by theIllinois EPAandtheintendedapplicationofSection304.122(b)to “industrial” sources,to

theexclusionofSection304.122(a),werenowherementionedin theBoard’sregulationor its

opinionwhentheregulationswerepassed.Bob MosherreliedonMr. Frevert’sconclusionand

did notmakehis own independentassessment.

Mr. Fenner’sletter,cited in theOpinion,waspartoftherecord,thoughit wasnot entered

asevidencein thehearingbelowor evenaddressedby Illinois EPA andMr. Fennerdid not

testify. Further,Mr. Fenner’sstatementwasalsonot aconclusionthatthe ammonialimit indeed

applied. It wasmadein thecontextofpointingout that Illinois EPAcouldnot issueaschedule

for Noveonto complywith theammoniaeffluentlimitation thatIllinois EPAhadalready

includedin thepermit. Hedid not say,asnotedin theOpinion, thattheIllinois EPAmust

includein thepermittheammonialimitationsset forth in Section304.122(b).It is misleadingto

statethataconclusionwasreachedby thesethreepartieswhentherecordmanifestlyshowsit

wasnot. TheOpinionalso ignoresacontradictorymemorandumby JamesKammueler,an

Illinois EPA field inspectoratthetime, whoreachedtheoppositeconclusion. In that

memorandum,Mr. KammuelerclearlyappliedSection304.122(a)oftheBoard’sregulations

becauseapopulationequivalentcanbe calculated.Becausethatpopulationequivalentis below

50,000,theNPDESPermitshouldnotcontainanammoniaeffluentlimitation.

TheOpinion statesthatthe“line ofrulemakings”establishingtheBoard’scurrent

ammoniaeffluentlimits showthatSection304.122(b)andnot (a) applies,andincludesits

statementin aprioropinionthatthe applicabilityof 304.122(b)is triggeredby “dischargeof

morethan100 poundsperday ofammonia,howevercalculated.”This Opinion’s conclusionis

basedonafalsefoundation,astheBoard’spurportedconclusionsin the“line ofrulemakings”

mustencompassanimplicit presumptionthatapopulationequivalentcannotbe calculated,
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which is whattheregulationrequires.Further,thediscussionin theOpinionoftheestoppel

issuenotesthattheBoarddid not issueaninterpretationofSection304.122(b),sohowcanany

“line ofrulemakings”be interpretive?In anycase,the interpretationof agovernmentagencyis

only importantto theextenttheregulationis ambiguous.SeeChevronU.S.A.Inc. v. Natural

ResourcesDefenseCouncil, Inc., 467U.S. 837(1984); Village ofFoxRiverGrovev. Pollution

ControlBoard,299 ill. App.3d869, 702N.E.2d656 (2dDist. 1998). Herethereis no such

ambiguity. A populationequivalentcanbe calculated.It isbelow50,000andconsequently,

pursuantto Section304.122(a),anammonialimit is not requiredin theNPDESPermit.

TheOpinionalso referredto thephrase“comparableto municipalplants”in Section

304.122(a)to concludethattheregulationrequirescomparabilityofan industrialfacility to a

municipalplantnotwith referenceto thecalculationofpopulationequivalents,asNoveon

argued,butwith referenceto thecharacteristicsof thewastewater.Thequotedportionif the

regulationin theOpinionis inaccurate.Theregulationreads“whoseuntreatedwasteloadcannot

be computedonapopulationequivalentbasiscomparableto thatusedfor municipalwaste

treatmentplants.” TheOpinion alsoignoresthedefinitionof“populationequivalents,”which

providesthat“PopulationEquivalentis atermusedto evaluatetheimpactof industrialor other

wasteon atreatmentworksor stream,”andreferencesonly flow, BOD5 (five daybiochemical

oxygendemand),andsuspendedsolids. See35 Il. Adm. Code301.345.

TheOpinion’s analysisofcomparabilityofmunicipalandindustrialwastewaters,using

factorssuchasCOD/BOD loadings,ratiosanddegradabilityto determinetheapplicationof

Section304.122,usestheuniquenatureofNoveon’swastewaterandtheconsequentdifficulty in

treatingit asif suchasituationwaswidelyanticipatedby theBoardwhentheBoardwroteand

adoptedtherules. Theapproachusedin theOpinionreadsfactorsinto theregulationthatare
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simplynot there. TheOpinionalsodoesnot addresswhy Section304.122(a)is not limited to

domesticwastewaters.Whatthe illinois EPA shoulddo if it wantsthesefactorsto be

appropriatelyconsideredis commencearulemakingto reconcileits wishlist aboutthe

applicabilityof an ammonialimit to theregulation.

TheOpinionconcludesthat “Noveonhasnot shownthatwithoutthiscondition,it can

complywith theAct.” It is not clearwhatthis statementmeans. TheOpinioncannotcite any

statutoryprovisionwith whichNoveoncannotcomply. Noveonhasprovenby unrefuted

testimonyandevidencethatits dischargedoesnotviolatewaterqualitystandardsgoverningthe

Illinois River,whichmeetsstandardsfor bothdissolvedoxygen,therationalefortheBoard’s

adoptionof Section304.122(a)and(b), andammonia.SeeTestimonyofBob Mosher,2004Tr.

117-18. Theseprovisionsaretheonlyonesthat arerelevantforpurposesofthe illinois

EnvironmentalProtectionAct.

Finally, theOpinion ignorestheabandonmentofthescientificstudythatwasthebasisfor

theadoptionof theammoniaeffluentlimitation by thestudy’sauthors.An opinionin another

caseshowsthatMr. ButtsandMr. Evansabandonedtheconclusionsoftheseearlierstudiesand

L
claimedthat, basedon therelativeinfluenceof thethreeprimaryoxygendemandsinks—

carbonaceousBOD, nitrogenousBOD, andsedimentoxygendemand—effluentlimitationsin the

ammoniarule wereunjustifiedandseverelyrestrictive. In theMatterofSiteSpec~flcException

to EffluentStandardsfor the GreaterPeoriaSanitaryDistrict andSewageDisposalDistrict,

R87-21 (Oct.6, 1988).

OnthePermitconditionrequiringtoxicity testing,Illinois EPA concededthattoxicity

testingis unnecessaryunlesstheanimonialimitation imposedby Illinois EPAis upheldandno
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adjustedstandardrelief is granted. 1991 Tr. 132-33,141-43. In addition,Noveonhasalready

performedextensiveinvestigation,andfurthertestingis unwarrantedandduplicative.

III. Noveon’sPermitShould Not SeparateWastestreamsinto DifferentOutfalls

Illinois EPA hasalsonot shownthat separationofNoveon’swastestreamis authorizedby

Boardregulations,andtheOpinionin thisregardis contraryto themanifestweightofthe

evidence.Noveonsubmittedunrefutedevidencethat, forthosewastewatersin thestormwater

retentionpondthatarenotdischargedto thePVCtankfor operationalpurposes,thewastewaters

receivetreatmentby sedimentationandsandfiltration beforebeingdischarged.This constitutes

BestManagementPractices(BMPs) andthereforeis thebestdegreeoftreatment(BDT). In

EPA’sguidanceon this issue,Considerationsin theDesignofTreatmentBestManagement

Practicesto ImproveWaterQuality, EPA 600/R-03/103,September2002,retentionpondsand

filtration areboth listed asBMPs by themselvesin Table3-2 for stormwatertreatment.Noveon

hastwo BMP processesin series. ThoughtheOpiniondoesnot explicitly recognizeit, these

BMPs constituteBDT undertheobjectiveregulatoryguidancefor stormwaterdischarges.

Dilution is not beingusedasa treatmentmethodin this case,becauseall wastestreams

arebeingtreatedto BDT. TheOpinion statesthattheBoardregulationgoverningdilution gives

Illinois EPA discretionto determinewhetherseparationofwastestreamsis appropriateand

whetherBDT is beingmet. Opinionat 16. It is theobligationofanypersondischargingto

watersofthestateto treatto BDT, andif thepartyis doing so,anydilution occurringis not

improper. Theregulationdoesnot providediscretionto Illinois EPAto makeadeterminationon

BDT contraryto the law andtheevidence. Illinois EPA cannotpoint to anynumericallimitation

for whichdilution mayprovideartificially low testresults,andtheAgencyhasconcededthatall

waterqualitystandardsarebeingmet.
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Noveonmadeits case,andIllinois EPAdid notdisproveit. In fact, Illinois EPA

originallyarguedthatdilution oftheprocesswateris taking place,but duringthependencyof

this case,Illinois EPA changedits theoryto claim that improperdilution ofthestormwater

occurs.See,e.g.,Illinois EPA’s cross-examinationofMr. Flippin, 2004Tr. 96 (“the pondwater

thathasgonethroughthesandfilter, whenthatwastestreamis combinedwith theremaining

processwaters,wouldn’t youcall that dilution oftheprocesswastewaterstream?”).The

Opinionstatesthat Noveonhasnot demonstratedthatall ofNoveon’swastestreamsreceiveBDT

andthereforeanydilution occurringis incidental. Noveonhasmadethis demonstration,andit is

unrefutedin therecord. Further,Illinois EPAnevermadeadeterminationthat improperdilution

ofthestormwaterwastestreamis occurringin thefirst place,becauseIllinois EPA hasalways

beenfocusedon thedilution oftheprocesswastestreamup until briefingin thismatter.

TheBoardshouldreconsiderits decisionandmakeits finding accordingto thefactsin

therecordandthe law. And theremedyfortheBoard’sultimatedecision,that theIllinois EPA

did nothavesufficient informationto determineBDT forthestormwaterwastestream,is to

remandthatquestionto theIllinois EPA forreconsiderationin light ofthe BMPs in place,and

not to affirm thedrasticremedyto separatethewastestreamsasaconditionoftheNPDES

permit.

Conclusion

NoveonrespectfullyrequeststheBoardto reconsiderits decisionsin theOpinionand

Order. TheIllinois EPA’sreadingofSections304.122(a)and(b), affirmedby theBoard,are

contraryto theplain meaningof thoseprovisionsandcannotwithstandscrutiny. No ammonia

effluentlimitation is necessary,andthereis no disputethat theIllinois Riveris meetingall water

qualitystandardsfor ammoniaanddissolvedoxygenandindeedits qualityhasimproved
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throughouttheperiodofNoveon’soperationsincethe 1970s. Thereis nodisputethat in the

absenceofanammoniaeffluent limitation, furthercostlytoxicity testingwill alsonot yield any

usefulinformationandshouldnot berequired. Finally, althoughall thefactsarebeforeIllinois

EPAto allow it to determineBDT on all wastestreams,Noveonis willing to provideany

informationrequestedby Illinois EPAwith respectto thestormwaterwastestream,and

separationoftheoutfallsis not theproperremedy.

Respectfullysubmitted,
NOVEON, INC.

By: __________________

OneofIts Attorneys

RichardJ.Kissel
MarkLatham
SheilaH. Deely
GARDNERCARTON& DOUGLAS LLP
191 N. WackerDrive — Suite3700
Chicago,IL 60606

CHO2/22344842.1
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